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OPINION

The record reflects that the petitioner pled guilty in November 2004 to one count of
facilitation of first degree murder and one count of possession of a Schedulell controlled substance
with theintent to sell or deliver it. However, therecord does not contain the petitioner’ sjudgments
of conviction, and therefore we are unable to determine the felony classification of the defendant’s
possession conviction and the length of sentence for each conviction. In any event, it appears the
trial court sentenced the petitioner to an effective sentence of eighteen years in the Department of



Correction. OnMay 6, 2005, the petitioner filed apro se petition for post-convictionrelief alleging,
among other things, that his guilty plea was unknowing and involuntary and that he received the
ineffective assistance of counsel.

Regarding the unknowing and involuntary guilty pleas claim, the petitioner states that his
attorney failed to inform him of the weakness of the state’'s case. He claims the prosecution also
withheld excul patory evidence in the nature of eyewitness testimony. He further contends he was
coerced by his attorney to plead guilty. Regarding the ineffective assistance of counsel claim, the
petitioner again states that his attorney failed to discuss with him the strength or lack thereof of the
state’'s case and failed to discover witness statements withheld by the prosecution.

On June 9, 2005, the Davidson County Criminal Court entered an order dismissing the
petitioner’ s petition for post-conviction relief without appointing the petitioner counsel or affording
him the opportunity to have an evidentiary hearing. On appeal, the petitioner contendsthetrial court
erred in summarily dismissing his petition. He claims his petition presented a colorable claim for
relief under the Post-Conviction Procedure Act, thereby entitling him to the appoi ntment of counsel
and an evidentiary hearing. The state contends that the petition does not state a colorable claim and
that the trial court did not err in summarily dismissing the petition. We conclude the petition does
state a colorable claim.

Whether atria court properly dismissed a petition for post-conviction relief for failure to
state aclaim for relief isreviewed as aquestion of law. See Burnett v. State, 92 S.W.3d 403, 406
(Tenn. 2002). Thus, our review of the trial court’s dismissal of the petition is de novo. Seeid.;
Fieldsv. State, 40 S\W.3d 450, 457 (Tenn. 2001).

The Post-Conviction Procedure Act states that a petition for post-conviction relief must
specify the grounds for relief and set forth factsto establish acolorable claim for relief. See T.C.A.
8 40-30-106(d). “A colorable clamisaclaim, in apetition for post-conviction relief, that, if taken
as true, in the light most favorable to petitioner, would entitle petitioner to relief under the
Post-Conviction Procedure Act.” Tenn. Sup. Ct. R. 28, 8§ 2(H). When the facts, taken as true, fail
to demonstrate that the petitioner is entitled to relief, then the trial court may dismiss the petition.
T.C.A. 8§40-30-106(f). When thetria court concludesthat a petition does not present a“ colorable
claim,” it may summarily dismiss the petition without appointing counsel. See Blair v. State, 969
SW.2d 423, 424 (Tenn. Crim. App. 1997).

In alight most favorable to the petitioner, the petition alleges that the petitioner’ s attorney
failedto advisehim properly of therelative strength of the state’ scase and coerced himinto pleading
guilty. We conclude these allegations establish a colorable claim that the petitioner’s guilty pleas
were unknowing and involuntary, entitling the petitioner to the appointment of counsel and an
evidentiary hearing.



Based upon the foregoing and the record as a whole, we reverse the judgment of the trial
court and remand this case for further proceedings consistent with this opinion.

JOSEPH M. TIPTON, JUDGE



